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COUNCIL OF THE DISTRICT OF COLUMBIA

NOTICE
D.c. LAH 6-204

*p.C. Guardianship, Protective Proceedings, and
Durable Power of Attorney Act of 1986".

Pursuant to Section 412 of the District of Columbia Self-
Government and Governmental Reorganization Act, P. L. 93-188,
“the Act", the Council of the District of Columbia adopted
Bil1l No. 6-7 on first and second readings, November.la. 1986
and December 16, 1986.-respect1ve1y. Following the signature of
the Mayor on January 8, 1987, this legislation was assigned Act
No. 6-263, published in the January 30, 1987, edition of the
D.C. Register, (Vol. 34 page 632) and transmitted to Congress

-~ on January 13, 1987 for a 30-day review, in accordance with
Section 602 (c)(1l) of the Act.

The'Couﬁc11 of the District of Columbia. hereby gives notice
that the 30-day Congressional Review Period has expired, and
therefore, cites this enactment as D.C. Law 6-204, effective

February 28, 1987.

locc Y7 10—
DAVID A. CLARKE
Chairman of the Council
Dates Counted During the 30-day Congqressional Review Perfod:

January 13.14.15.16.20.21.22.23.26.27.28:29.30
February 2.3.4.5,6.9.10.11.17.18;19.20,23,24.25.26,27
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l s AN ACT Codi

g New,
DEAT 6-263 ol
i |
IN THE COUNCIL OF THE DISTRICT OF COLUMBIA ;
"JAN 08 837 o
= - :

To simplify and clarify the law concerning the affairs of
, missing individuals, protected individuals, and
‘ incapacitated individuals.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA,
That this act may be cited as the 'Districf of Columbia
‘Guardianship, Protective Procecéinqs, and Durable Power of
Attorney Act of 1986". |

Sec. 2. Title 21 of the District of Columbia Code is New,
! Chap!
amended as follows: - il

q ) SUupp.
(a) A new Chapter 20 is added to read as follows.

"SUBCHAPTER I; GENERAL PROVISIONS.
“Sec.

¥21-2001. = Rule of construction; purposes.

*21-2002. ' Supplementary general principles Of
law applicabls.

*21-2003. Standard of proof.

"21-2004. Effect of finding incapacity. -

i "SUBCHAPTER II. DEFINITIONS.

"21-2011. Definitions.
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"21-2021.
"21-2022.
. "21-2023.
"21-2024.

"21-2031.
"21-2032.
"21-2033.
"21-2034.

"21-2041.

- "21-2042.
"21-2043.
"21-2044.
"21-2045.

"21-2046.
"21-2047.
"21-2048.

%21-2049.

"SUBCHAPTER VI.

Enorolled

"SUBCHAPTER III.

SCOPE.

Territorial application.
Practice in court.

Jury trial.

Appeals.

"SUBCHAPTER IV. NOTICE, PARTIES, AND
REPRESENTATION IN GUARDIANSHIP AND
PROTECTIVE PRCCEEDINGS.

Notice; method,
Notice; waiver.
Guardian Ad Litem; counsel; visitor.

Request for notice; interested person.

contents, and time of giving.

"SUBCHAPTER V. GUARDIANS OF
INCAPACITATED INDIVIDUALS.

Procedure for court-appointment of a guardian
of an incapacitated individual.

‘Notice in guardianship proceeding.

Who may be guardian; priorities.

Findings; order of appointment.

Acceptance of appointment; consent to
jurisdiction.

Emergency orders; temporary guardians.

Ganeral povers and duties of guardian. '
Termination of guardianship for incapacitated
individual.

Removal or resignation of guardian; termination
of incapacity.

PROTECTION OF PROPERIY OF

INCAPACITATED, DISAPPEARED, OR DETAINED INDIVIDUALS.

®21-20S1.
"21-2082.

®21-2053.
®21-2054.

"21-20S85.
"21-20S6.

"21-2057.
"21-2058.
"21-2059.
"21-2060.

Protective procesedings.

Original petition for appointment or protective
ordez.

Notices.

Procedure concerning hearing and order on
original petition.

Permissible court orders.

Protective arrangements and sinqlo transactions
authorized.

Wh:d?ay be appointed conaervntor, priorities.
Bond.

Effect of accsptance of appointment.

Compensation and expenses.
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"21-2061.
"21-2062.
"21-2063.
"21-2064.
"21-2065.
"21-2066.
"21-2067.
"21-2068.

"21-2069.
"21-2070.
"21-2071.
"21-2072.

"21-2073.
"21-2074.

"21-2075.
"21-207s.

"21-2077.

"21-2082.
"21-2083.

"21-2084.
"21-208S.

"Sectiocn 21-2001. Rule of construction; purposes.
"(a)
applioé to promote its underlying purposes and policies.
"(b)
chapter are to:

affairs of missing individuals, protected individuals, and

' "SUBCHAPTER VII. DURABLE POWER OF ATTORNEY.
"21-2081.

"(1) sSimplify and clarify the law concerning the

Znrolled Origiy

Death, resignation, or removal of conservator.
Petitions for orders subsequent to appeintment.
General duty of conservator.

Inventory and records.

Accounts.

Conservators; title by appointment.

Recording of conservator's letters.

Sale, encumbrancs, or transaction involving
conflict of intsrest; voidable; excesptions.
Persons dealing with conservators; protection.
Powvers of conservator in administration.
Distributive duties and powers of conservators.
Enlargement or limitation of powers of
conservator.

Preservation of estatas plan; right to examine.
Perscnal liability of conservator.

Termination of proceedings.

Payment of debt. and delivery of property

to foreign conservator without local
pProceedings. )
Foreign conservator; proof of authority;

bond; powers.

Definition.

Durable power of attornmey not affected by
incapacity. v

Relation of attorney in fact to court appointed
fiduciary.

Power of attornmey not revoked until notice.
Proof of continuance of durable and other powers
of attorney by affidavit. ‘

"SUBCHAPTER I. GENERAL PROVISIONS.

New, D.C.
sec. 21-200

This chapter shall be liberally construed and (1987 supp,

The undirlyinq purposes and policies of this
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incapacitated individuals;

"(2) Promote a speedy and efficient system for
. managing and protecting the estates of protected individuals
so that assets may be preserved for application %o the needs
of protected individuals and their dependents; and »
"(3) Provide a system of general and limited
guardianships for incapacitated individuals and coordinate
guardianships and protective proceedings concerned with

management and protaction of estates of incapacitated

individuals.
"gection 21-2002. Supplementary general principles of  New, D.C.
, sec. 21l
law applicable. . (1987 sur

"(a) Unless displaced by the particular provisions of
this chapter, the principles of law and equity supplement
its provi;ion:. ‘

f(b) Nothing in this chapter shall operate to repeal,
alter, or amend the rights of an individual who is the
subject of a petition for civil commitment in any proceeding
under chapter S of title 21, or the Mentally Retarded
Citizens Comnstitutional Rights and Dignity Act of 1978,-
effective November 8, 1978 (D.C. Law 2-137; D.C. Code, sec.
6-1901 et seq.).

"(c) Nothing in this chaptar shall effect guardians or

conservators appointed by the couft prior to the effective
date of this chapter.
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"Section 21-2003. Standaxd of proeof. New, D

"In proceedings under this chapter fo: the appointment ?i;&fi
of a guardian or conservator, either general or limited, or
subsequent proceedings in which the powers of a guardian or
conservator ars socught ©o be enlarged, the petitioner or
moving party shall present clear and convincing evidence
that the appointment or enlargement of powers is warranted.

"Section 21-2004. Effect of agfindinq of incapacity. New, D.(

"A finding under this chapter that an individual is ??;ngi‘
incapacitated shall not constitute a finding of legal
incompetence. An individual found to be incapacitated shall
retain all legal riqht; and abilities other than those
expressly limited or curtailed in the order of appointment
of a guardian or in a protective proceeding, or subsequent
;:d.r of the court.

®"SUBCHAPTER II. DEFINITIONS.
"Section 21-2011. Definitions. New, D.0
"For the purposes of this chap*t;or, the term: ?;;72
(1) "Claims" in respect to a protocﬁod

individual; means liabilities of the protected individual,
whether arising in contract, tort, or otherwise, and
liabilities of the estate that arise at or after the
appointment of a conservator, including oxéenses of

administration.

"(2) "Court" means the Superior Court of the
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District of Columbia.

"(3) "Conservator" means a pefson who is
. appointed by a court to manage the estate of a protected
individual and includes a limited conservator described in
section 21-2066(a).

"(4) "Counsel"” means an attorney admitted to the
practice of law in the District.

RS et Digteiet” me;ns District of Columbia.

"(6) "Estate" means the property of the
individual whose a?fairs are subject to this ch;ptgr,

| "(7) T"Examiner" means an individual qualified by
- training or experience in the diagnosis, care, or treatment
of the causes and conditions giving rise to the alleged
incapacity, such as a gerontologist, ps&chiatrist, or
qualified mental retardation professional.

*"(8) "Guardian" means a.poréon who has qualified
as a guardian of an incapacitated individual pursuant to
court appointment and includes a liiited guardian as
described in section 21-2044(c), but excludes one wpo ig
merely a guardian ad litem.

®"(9) "Guardian ad litem" means an individual
appointed by the court to assist the zubject of an
intarvention proceeding to determine his o£ her interests in
regard to the guardianship or protective proceeding or to

make that determination if the subject of the intervention
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proceeding is uncensciocus or otherwise wholly incapable of
determining his or her interest in the proceeding even with
. assistance.

"(10) "Habilitation" means the process by which
an individual is assisted to acquire and maintain those life
skills that enable him or her to cope more effectively with
th; demands of his or her own perscn and of his or her own
environment and to raise the level of his ér.her physical,
intellectual, social, emotional, and economic efficiency.

(r)1s) EIncapacitatod individual™ means an acdult
whose ability to receive and evaluate inf?rmatioa
effectively or to eonnunicato decisions is impaired to such
an extsnt that he or she lacks the capacity to manage all or
some of his or her tinancitl rescurces or to meet all OB
some essential requirements for his or her physical health,
safety, habilitation, or therapeutic needs without
court-ardered assistance or the appointment of a guardian or
conservator.

"(12) "Intervention proceeding” means any
pProceeding under gpis chapter. ’

"(13) "Lease” means an oil, gas, or other mineral

lease.

"(14) "Letters" means letters of guardianship and

lettars of conservatorship.

"(15) "Manage financial rescurcaes" means those

7
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actions necessary to obtain, administer, and dispose of real
and perscnal property, intangible property, business
- property, benefits, and income.

"(16) "Meet essential requirements for physical
health or safety” méans those actions necessary to provide
health care, food, shelter, clothing, personal hygiene, and
other care without which serious physical injury or illness
is more likely than neot to occur.

f(17) "Mortgage" means any conveyance, agreement,
or arrangement in which property is used as qollaterai.

®"(18) "Organization" includes a cofporation,
business trust, estate, trust, partnership, association, 2
or more persons having a joint or common interest,
government, governmental subdivision or agency, or any other
legal entity.

"(19) "Person”" means an individual or an
organization.

"(20) "“Petition" means a written request to the
court for an order after notices.

"(21) 'fropcrty" means anything that may be. the
subject of pwnorahip, and includes both real and perscnal
property and any interest in real or personal property.

"(22) "Protected individual” me;ns an individual
for whom a conservator has been appointed or other

protective order has been made as provided in sections

8




21-2055 and 21-2056.

"(23) "Protective proceeding" means a proceeding
under the provisions of subchapter VI of this chapter.

"(24) "Qualified mental retardation professional”
means:

®"(A) A psycholeogist with at least a master's
degree from an accredited program and with specialized '
training or 1 year of experience in megtal retardation;

"(B) A physician licensed to practice
nddicinc in the District and with specialized training in
mental retardation or with 1 year of'cxpo:ienco in treating
mentally retarded individuals;

'(C) An educator with a degree in education
from an accredited program and with specialized training or
1 year of experience in working with mentally retarded
individuals;

"(D) A social worker with:

"(4) A master's degree from a school of
social work accredited by the Council on Social Work
Education (New York, New York), and with specialized
training in mental retardation or with 1 year of experience
in working with mentally retarded individuals; or

"(ii) A bachelor's deéreo from an
undchraduate social work program accredited by the Council

on Social Work Education who is currently working and

9
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continues to work under the supervision of a social worker
as defined in subparagraph (D)(i) and who has specialized
training in mental retardatiocn or 1 year cf experience in
working with mentally retgrded individuals;

ME N tehabilitation csunselcr who is
certified by the Commission on Rehabilitation Counselor
Certification (Chicago, Illinois) and who has specialized
training in meﬁtal retardation or 1 year of experience in
working with mentally retarded individuals;

"(F) A physical or occupational therapist
with a bachol;r's degree from an accredited program in
physical or occupational therapy and who has specialize&
training or 1 year of experience in working with;mentally
rgfarded individuals; or

"(G) A therapeutic recreation specialist who
is a graduate of an accredited program and who has
specialized training or 1 year of experience in working with
mentally retarded individuals.

"(25) "Security"” means any:

'(Ai Note;

"(B) Stock;

"(C) Treasury stock;

"(D) Bond debenture;

"(E) Evidence of indebtedness;

"(F) Certificate of interast or

10
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participation in an oil, gas, or mining title or lease or in
payments out of production under such a title or lease;

"(G) Collateral trust certificate;

"(E) Transferable share;

'(I) Voting trﬁst certificates;

%(J) Interest or instrument commonly known
as a security, cortificaﬁa of interest or participation,
tcmpofa:y or interim certificate, receipt, certificate of
deposit for, or any warrant or right to subscribe to or
purchase any of_th- forsgoing.

. "(26) "Visitor" means a person appointed in a
guardianship or protective proceeding who is an officer,
employee, or special appointee of the court and who has no

personal interest in the proceeding.

"(27) "Ward" means an individual for whom a
guardian has heen appointed.
"SUBCHAPTER III. SCOPE.

"Section 21-2021. Territorial application.

"Except as otherwise provided in this chapter, this
chapter aﬁplicn to:

ﬁ(l) Affairs and estates of a disappeared
jndividual who is domiciled in the District and an
individual to be protectad who is domicileé in the District;

"(2) Property located in the District of a
non-domiciliary who is a disappeared individual or an
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individual to be protected;
"(3) Property coming into the control of a
. guardian or conservator who is subject to the laws of the

District; and
"(4) An incapacitated individual in the District.

"Section 21-2022. Practice in court. New, D.C.

"Unless specifically provided to the contrary inSthis ?;;é72§;
chapter or inconsistent with its provisions, the rules of
the court, including the rules concerning vacation of orders
and appc}late review, govern proceedings under this chapter.

o g h2023% s furyseriall. - New, D.C.

"(a) If duly demanded, a party is entitled to trial by ?;;é72;z
jury in any proceeding in which any controverted questicn of
fact arises and as to which any party has a constitutional
right or a right under this chapter to trial by jury and as
provided in sections 21-2041 and 21-2054.

"(b) 1f there is no right to trial by jury under
subsection (a) of this section or the right is waived, the
court in its disc:otion may call a jury o decide any issue
of fact, in which case the verdict is advisory only.

"gection 21-2024. Appeals.

New, D.C.
"Appellate review, including the right to zppellate ?23572§;§

review, interlocutory appeal, provisions a; to time, manner,

notice, appeal bond, stays, scope of review, record on

appeal, briefs, arguments, and power of the appellate court,

12
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is governed by the rules applicable to the appeals to the
District of Columbia Court of Appeals.
"SUBCHAPTER IV. NOTICE, PARTIES, AND REPRESENTATION
IN GUARDIANSHIP AND PROTECTIVE PROCEEDINGS.

"Section 21-2031. Notice; method, contents, and time
of giving. '

"(a)  If notice of.a hearing ;; any petition is
Tequired, other than a notice meeting specific notice
requirements otherwise provided, the petitioner shall cause
notice of the time and place of hearing of any petition to
‘De given to the person to be notified or to the attorney, if
the perscn has appeared by attorney or requested that notice
be sent to an attormey. | |

"(b) Notice must be given:

"(1) By mailing a copy of the notice at least 14
days before the time set for the hearing by certified or
ordinary first-class mail, addressed to‘th. person being
notified, using the post office address given in the request
for notice, if any, or t; the persocn's office or place of
residence, if known;

"(2) By personally delivering a copy to the
person being notified at least 14 days before the time set

@

for the hearing; or

"(3) 1In the case of an individual who has
disappeared, has been detained by a foreign poﬁer, or is
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being held by someone other than a foreign power, by
publishing, at least once a week for 3 consecutive weeks, a
" copy of the notice in a newspaper of general circulaticn in
the District, the first publication of which is at least 40
dafs befors the date set for the hearing.

"(e) The court, for good cause shown, may provide for
a different method or time of giving notice for any hearing.

"(d) Proof of the giving of notice must be made by
affidavi: not later than the date of the hearing specified
in the proécodinq.

"(e) The contents of the notice required in aﬁy‘
proceeding under this chapter shall be as prescribed by
court rule. .Each notice shall explain the purposes,
procedure, and significance of the pleading or hearing that
the notice concerns, as well as the rights to which the
pa;tios are entitled. |

"Section 21-2032. Notice; waiver.

"A person, including a guardian, gquardian ad litem,
conservator, or other fiduciary, may waive notice by a
signed w:iting; An individual for whom a guardianship or
other protective order is scught, a ward, or a protected
individual may not waive notico.. |

"Section 21-2033. Guardian ad litem;.counsel; visitor.

"(a) At any point in a proceeding, a court may appoint

a guardian ad litem to prosecute or defend the interest of

14
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individuals in any legal proceeding if the court determines
that representation of the interest otherwise would be

_ inadequate. If not precluded by a conflict of interest, a
guardian ad litem may be appointed to represent several
individuals or interests. In addition, a guardian ad litem
may be appointed by the court to assist the subject of an
intarvention proceeding to determine his or her interests in
regard to the guardianship or protective procseding or to
make that determination if the subject of the proceeding is
unconscious or otherwise wholly incapable of determining his
or her interests in that procogdinq tvdn with assistance.
In either case the guardian ad litem shall not serve as an
independent. finder of fact, 1nvestiqatbr, ombudsman, or
other neutral party in the proceeding. The court, as a part

of the racord of the procoediné, shall set ocut its resasons

for appointing a quardiah ad litem and his or her specific
duties.

"(b) The duty of counsel for Eho'subject of a
guardianship or protective proceeding is to represent
zealously that individual's legitimate interests. At a
minimum, this shall include: |

(1) Personal interviews with the subject of the

intervention procseding;

"(2) Explaining to the subject of the

intervention procéedinq, in the language, mode of
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communication, and terms that the individual is most likely
+£0 understand, the nature and possible cénsequence: of the
proceeding, the alternatives that are available, and the
rights to which the individual is cntitlcd and

"(3) Securing and presenting evidence and
tastimogy and offering arguments to protect the rights of
the subject of the guardianship or protective proceeding and
further that individual's interests.

"(e) Visitors appointed by the court in guardianship
or protective proceedings shall interview the subject of the
pfoceodinq, the person who ha; filed the petition initiating
th§ procoed;nq, and any person nominated to serve as
guardian or conservator. .!he visitor shall also visit the
present place of abode of the subject of the proceeding and
the place it is proposed that the individual will be
detained or reside if the appointment is made. The visitor
shall submit a written report to the court. If a perscn has
been nominated for appointment as a.quardian or conservator,
the visitor shall investigate whether a conflict or
potential conflict of 1ntor-st'ahould preclude the
appointment. If no person is nominated, the visitor shall
make a nomination in his or her report to the court.

"Section 21-2034. Request for notice;.inta:ested New, D.C.
) sec. 21-!
person. (1987 su;

"Upon payment of any required fee, an interested person

16
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who desires to be notified before any order is made in any
proceeding under this chapter may £file a request for notice
. with the clerk of the court in which the proceeding is
pending. The clerk shali mail i copy of the request to the
quardian and to the conservator if either has been
appointed. A request is not effactive unless it contains a
~ statement showing the interest of the person making it and
the address of that person or an attorney to whom notice is
to be given. The request is effective only as to
proceedings occurring after the filing. Any governmental
agency paying or planning to pay benefits to the individual
to be pgotcctod is an interested person in protective .
proceedings. - _
"SUBCEAPTER V. GUARDIANS OF INCAPACITATED INDIVIDUALS.
"Section 21-2041. Procedure for court-appointment of a |
qu;rd;an of an incapacitated individual. |
"(a) _An incapacitated inﬁividual or any person
interested in the welfare of the incapacitated individual
may petition for appointment of a guardian, either limited
or general.
| "(b) The petition shall state the name, address, and
interest of the patitioner, state the name, age, residence,
and adcdress o{ the individual for whom a q&ardian is sought,
and set forth the reasons for which the guardianship is

sought with specific particularity so as to enable the court
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to determine what class of examiner and visitor should
examine the person alleged to be incapacitated.

"(c) The petition shall be served upon the subject of
the petition, by first class mail, within 3 days af s
£iling. ©Proof of service is to be by certificate of
service.

"(d) After the £iling of a petition, the court shall
set a date for hearing on the issue of incapacity.so that
notice may be given as required by section 21-2042 and,
unless the allegedly incapacitated individual is represented
by ¢ounsel, thc.cou:t shall appeint an attornmey ©o represent
the individual in the proceeding. The court shall appoint
an appropriately qualified examiner who shall submit a
report iﬁ writing to the court. The individual alleged to
be incapacitated also shall be interviewed by a visitor
appointed by the court. The examiner and the visitor shall‘
be seﬁarate persons. '

"(e) The court may utilize the services of additional
visitors to evaluate the condition of the allegedly
incapacitated individual and to make app;opriato
recommendations to the court.

"(£) 7Tn the case of an individual whose incapacity is
alleged to arise out of mental retardation; preference is
for the appointment of an examiner and visitor who are

qualified mental retardation professionals and who can
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collectively give a complete social, psychological, and
medical evaluation of the individual. When the alleged
mentally retarded individual has a current comprehensive
evaluation or habilitation plan, the plan shall be presented
as evidence to the court. When a plan exists but has not
been updated within 6 months prior to the hearing,

- preference is for an update of the plan as part of the
examination conducted by the examiner and visitor.

"(g) For any other individual alleged to be
incapacitated, any current social, psychological, modicil,
o# other evaluation used for diagnostic purposes or in the
development of a current plan of treatment or any current
Plan of treatment shall be presented as evidence to the
court.

"(h) An individual alleged to be incapacitated shall
be present at the hearing unless good cause is shown for the
absence. The individual shall be represented by counsel and
is entitled to present evidence, to cross-examine witnesses,
including any courte-appointed examiner and any visitor, and
to tzial by Jury. The hearing mny be closed or be held with .
a Jury iz th. individual alloged to be incapacitated or
counsel for the individual so requests.

"(1) Any person may apply for permis;ion to
participate in the Proceeding, and the court may grant the
request, with or withou# hearing, upon determining that the

19
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best intarest of the alleged incapacitated individual will
be served. The court may attach appropriate conditions %o
. the permission. |
"Section 21-2042. Notice; guardianship proceeding. z::,g;S
"(a) In a procecding for the appointment of a guardian (l9é7;u
of an incapacitated individual, notice of a hearing shall be
given to each of the following: .
"(1) The individual alleged to be incapacitated
and his ér her spouse or, if none, adult children, or, if

none, parents;

"(2) Any person who is serving as guardian or
conservator, or wbo has the care and custody of the
individual alleged to be inc;pacitated:

"(3)~ In case no other individual is notified'
under paragraph (1) of this subsection, at least 1 of the
nearest adu;t relatives, if any can be found; and

"(4) Any other person as directed by the court.

"(b) Notice of a hearing on a hetition for an order
subsequent to appointment of a guardian shall bc’qiven to
the ward, the guardian, and any other person ordered by the
court.

"(c) Notice shall be served personally on the alleged
incapacitated individual. Notice to other.individuals as
required by subsection (a)(l) of this section shall be
served perscnally if the individual to'bc notified caﬁ be

20




found within the District. In all other cases, required
w notices shall be given as provided in section 21-2031.

"(d) The individual alleged to be incapacitated may
not waive notice.

"Section 21-2043. Who may be guardian; priorities.

w "(a) Any Qualified perscn may be appointed guardian of
an incapacitated individual.

"(b) Unless lack of qualification or other goocd cause
dictates the contrary, the court shall appeint a guardian in
accordance with the incapacitated individual'g current
| stated wishes or his or her most recent nomination in a
ﬂ durable power of attorney.

i k "(c) Except as provﬁded in subsection (b) of this

- section, the following persons are entitled to consideratidn

| for appointment in the order listed:

| "(1) The spouse of the incapacitated indivicdual

‘ Oor a person nominated by will of a deceased spouse or by

i another writing signed by the spouse and attested by at

' least 2 witnesses; '

} "(2) An acdult child of the incapacitated
individual or a person nominated by will of a deceased acdult

1 - child or by other writirg signed by the child and attested
by at least 2 witnesses;

"(3) A parent of the incapacitated individual or

21

i :
|‘ a4 person nominated by will of a deceased parent or by other
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writing signed by a parent and attested by at least 2
witnesses; .

"(4) Any relative of the incapacitated individual
with whom he or she has resided for more than 6 months prior
ﬁo the f£filing of the petition; and

"(5) Any other person.

"(d) With respect to persons having equal priority,
the court shall select the person it deems best qualified to
sarve. The court, acting ih the best interest of the
incapacitated iﬁdividual, may pass over a person having
priority and appoint a person having a 1qwer priority or no
priority. ‘

"Section 21-2044. Findings; order of appointment. New, D.C

"(a) The court shall exercise the iuthority conferrad ?25872§;
in this subchapter so as to encourage thc development of
maximum self-reliance and independence of the incapacitated
individual and make appointive and other orders only to the
extent necessitated by the incipacitated indivi&unl's mental
and adaptive limitations or other conditions warranting the
procedure.

. "(k) The court may appoint a guardian as requested if
it is satisfied that the individual for whom a guardian is
sought is incapacitated and that the appciﬁtment is
necessary as a means of providing continuing care and

supervision of the person of the incapacitated individual.
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The court, on appropriate findings, may:
"(1) Treat the petition as a petition for a
_protective order under section 21-2051 and proceed
accordingly; 7
"(2) Enter any‘othor appropriate order; or
"(3) Dismiss the proceedings.

"(c) The court, at th; time of appointment, later on
its own motion, or on appropriate petition or motion of the
incapacitated individual or other interested person, may
limit the powers of a §uardian otherwise conferred by this
chapter and creats a limited guardianship. Any limitation
on the statutory pover of a gﬁarﬁian of an incapacitated
individual shall be endorsed on the guaraian's latters.
Following the same proca&ura, a limitation may be removed or
modified and appropriate letters issued.

"(d) While a petition £o£ appointment of a guardian is
pending, after a preliminary hearing, and without notics ©o
others, the court may preserve and appif the property of the
individual to be protected as may be required for support of
the individual or dependents of the indi;idna;.

%gection 21-2045. Acceptance of appointment; consent N
to jurisdiction.

S~

"By accepting appointment, a guardiancsubmits
personally to the jurisdiction of the court in any

proceeding relating to the guardianship that may be
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instituted by any interested perscn. Notice of any
proceeding shall be delivered or mailed to the guardian at
the address listed in the court recor&s and at the address
as then known to the petiticner, except where the guargi;n
resides in a foreign jurisdiction in which case notice shall

be made to the court.

"Section 21-2046. Emergency orders; temporary New, D.C
: sec. 21-
guardians. j (1987 su

"(a) If an incapacitated individual has no guardian, a
1ife threatening emergency exists, and no other person
appears to have authority to act within tﬁe circumstances,
the court, on appropriate petition, may appoint a temporary
guardian whose authori:yvmay not extend beyond 15 days and
who may exercise those powers granted in the order.
Immediately upon receipt of the petition, counsel shall be
appointed for the individual alleged to be incapacitated and
notice provided to the individual alleged to be
incapacitatod and to intarested persons, pursuant to section
21-2042. The individual alledged to be incapacitated,
counsel for that individual, or any 6ther inta?ested person
may request a hearing at any time within the period of the
temporary quardianship: The hearing shall be held no later

than 48 hours after the request.

"(b) 1If the court finds that an appointed guardian is

not effectively performing duties and that the welfare of
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the incapacitated individual requires immediate action, it
may appoint, with notice to interested parties within 14

. days after the appointment, a temporary guardian for the
incapacitated individual. This temporary guardian shall
have the powers set forth in the previocus o:d;: of
appointment for a specified period not to exceed 6 months.
The authority of any permanent guardian previously appointed
by the court is suspended as long as a temporary guardian
has authorit&.

"(c)‘ The court may remove a temporary guardian at any
time. A tsmporary guardian shall make any report the court
reéuiros. In other rcsyocts,‘tho provigions of this chapter
concerning qua:diins apply to temporary guardians.

"Section 21-2047. General powers and duties of Ne
guardian. _ 72

"Except as limited pﬁrsuant to section 21-2044, a
guardian of an incapacitated individual is responsible for
care, custody, and control of the w;:d, buf is not
perscnally liable to third persons by reason of that
responsibility for acts of the ward. : ;

"(a) In particular and without qualifying the
foregoing, a guardian shall: ]

"(1) Become or remain personall§ acquainted with
the ward and maintain sufficient contact with the ward to

know of the ward's capacities, limitations, needs,
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oppertunities, and physical and mental health;

"(2) Take reascnable care of the ward's perscnal
effects and commence protective proceedings, if necessary,
to protect other property cf the ward; '

"(3) Apply any available money of the ward to the
award's current needs for support, care, habilitation, and
treatment;

"(4) Conserve any excess money of the ward for
the ward's future needs, but if a conservator has been
appointed for the estate of the ward, the guardian, at least
quargn:ly, shall pay to the conservator ‘money of the ward to
be conagrved_for the ward's £utur§ needs; and |

| "(5) Report in writing thencondition of the ward
and of the ward's estate that has been subject to the
gu;rdi;n's possession or control, as ordered by the court on
potiﬁion of any person interested in the ward's welfare or
as required by court rule, but at least semi-annually.
"(b) .A guardian may: .

'gl) Receive money payable for the support of the .
ward under- the terms of any statutory benefit or insurance
systam or any private  contract, devise, trust,
conservatorship, or custodianship;

"(2) Take custody of the person.of the ward and
establish the ward's place of abode within or without the

District, if conaistent with the tarms of any order by a
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court of competent jurisdiction relating to detention cor
commitment of the ward;

"(3) Institute proceedings, including

~administrative ﬁroceedings, or take other appropriata action

to compel the pozformnncc by any persocn of a duty to suppert
the ward or to pay sums for the wcl£1r§ of the ward, if no
conservator for the estate of the ward has been appointed;
"(4) Consent to medical examination and medical
or other professional care, treatment, or advice for the
ward, without liability, by reason. of the consent for injury
to the ward resulting from the negligence or acts of third
pcrsﬁns; unless the guardian {ails to act in good faith;

‘ | "(S) Obtain m.&ical records for the purpose of
applying for government enfitlements or private benefits and
have the status of a legal representative under the District
of Columbia Mental Health Information Act of 1978, effective
March 3, 1979 (D.C. Law 2-136; D.C. Code, sec. 6-2001 et
gs.); and

"(6) 1If reasonable under all of the
circumstances, delegate to the ward certain responsibilities
for dociiions.nffoctinq the ward's well-being.

"(c) A guardian shall not have the power:

| "(1) To consent to an abortion,.sterilization,

psycho-surgery, or removal of a bodily organ except to

preserve the life or prevent the immediata serious
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impairment of the physicgl health of the incapacitated
individual, unless the power to consent is expressly set
. forth in the order of appointment or after subsequent
hearing and order of the court;

"(2)"To consent to convulsive therapy,
experimental treatment or research, or behavior modification
programs involving aversive stimuli, unless the power to
ccnsen# is expressly set forth in the order of appointment
or after subsequent hearing agd order of the court;

"(3) To consent to the withholding of
non-emergency, life-saving, medical procedures unless it
appears that the incapacitated perscn would have consented
to the withholding of these procedures and the power to
consent is expressly set forth in the order of appointment
or after subsequent hearing and order of the court;

"(4) To consent to the inveoluntary or voluntary
civil commitment of an incapacitated individual who is
alleged to be mentally ill and dangerous under any provision
or proc-ed%nq occurring under chapter 5'0: title 21, except
that a guardian may function as a petitioner for the
commitment consistent with the requirements of chapter 5 of
title 21 or the Mentally Retarded Citizens Constitutional
Rights and Dignity Act of 1978, effective November 8, 1978
(D.C. Law 2-137; D.C. Code, sec. 6-1901 et seq.):

"(5) To consent to the waiver of any substantive
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]

' 1

or procedural right of the incapacitated individual in any $

proceeding arisihq from an inganity acquittal; or f

"(6) To prohibit the marriage or divorce, or ﬁ

consent to the termination of parental rights, unless the '

power is ixprossly set forth in the order of appointment or
after subsequent hearing and order of the court.

"(d) A guardian is entitled to reascnable compensation
for services as guardian and to reimbursement for room,
board, and clothing personally provided to the ward, but
only as approved by order ct‘the court pursuant to section
21-2060(b).

"Section 21-2048. Termination of guardianship for New, |
inc;;acitatcd individual. - 3 ! BT ?;;b:

"The authority and responsibility of a guardian of an
incapacitated individual terminates upon the death of the
guardian or ward, the determination of incaﬁacity of the
qga:dian. or the removal or resignation of the guardian as
provided in section 21-2049. The termination does not
affect a guardian's liability for prior acts or the
obligation to account for funds and assets of the ward.

"Section 21-2049. Removal or resigmation of guardian; New,

sec.

termination of incapacity. (198

"(a) On petition of the ward or any‘ﬁirson interested
in the ward's welfare, the court, after hearing, may remove

a guardian if removal is in the best interest of the ward.
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On petition of the gu#rdian, the c;urt, after hearing, may
accept a resignation.

"(b) The ward or any person interested in the welfare
of the ward may petition for an order that the ward is no
longer incapacitated and for termination of the
guardianship. A request for an order may alsoc be made
informally to the court and any individual who knowingly
inﬁarferes with transmission of the request may be adjudged
guilty of contempt of court. A ward seeking termination is
entitled to the same rights and procodﬁres as in an original
~ proceeding for appointment of a guardian.

"(ec) Upon removal, re;ignition, or death of the
guardian, or if the guirdian is determined to be
incapacitated, the court ﬁay appoint a successor guardian
and make any other appropriate order. Before appointing a
successcr guardian, or ordering thjt a ward's incapacity has
terminated, the court shall follow the same procedures to
saquuard the rights of the ward that apply to a petition
for appointment of a guardian. '

"SUBCHAPTER VI. PROTECTION OF PROPERTY OF INCAPACITATED,
DISAPPEARED OR DETAINED INDIVIDUALS.

"Section 21-2051. Protective proceedings.

New, D.C.
n - sec. 21-:
(a) Upon petition and after notics and hearing in (1987 sup

accordance with the provisiéns of this subchapter, the court

may appoint a conservator or make any other protective order
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for cause as provided in this section.

"(b) Appointment of a conservator or other protective

. order may be made in relation to the estate and affairs of

an individual, if the court determines that either the
individual is an incapacitated individual according to
section 21-2011(10), has disappeared, is being detained by a
foreign power, or is being held hostage by somecne cther
than a foreign power and:

' "(1) The individual has property that will be
vasted or dissipated unless property management is provided;
or

"(2) Money is needed for the support, care, and
welfare of thd'individunl or those entitled to the
individual's suppoft and protection is necessary or
desirable to obtain and provide money.

"Section 21-2052. Original petition for appointment or
ptotoctive order.

"(a) The individual to be protectid or any person who
is interested in the estate, affairs, or welfare of the
individual may petition for the appointment of a conservator
or for any other appropriate protective order.

"(b) The petition must set forth, to the extent known:

"(1) The name, address, and intéfest of the
petitioner; :

"(2) The name, age, residence, and address of the

31
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individual to be protected;

"(3) The name and address of the guardian, if
- any; A

"(4) The name and address of the nearest relative
vknown to the petitioner;

"(5) A general statement of the individual's
property with an estimate of the value of that property,
including any compensati&n, insurance, pensicn, or allowance
to which the individual is entitled; and

"(6) The reason why appointment of a conservator
or other protective order is necessary, stated with
suffic;ent particularity as.to enable the court to determine
what class of examiher and visitor should examine the
individual alleged to be incapacitated. If the appointment
of a conscrvator<is requested, the petition shall alsoc set
forth the name .and address of the person whose appointment
is sought and the basis of any claim to priority for
appointment,

"Section 21-2053. Notice.

‘”(a) On a petition for appointment of a conservator or
other protective order, the requirements for notice
des:ribed in section 21-2042 apply, but if the individual to
be protected has disappeared, has been detalned by a foreign
power, or is being held hostage by someone other than a

foreign power, notice to the individual must be given by
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publication as provided in section 21-2031(b)(3).

"(b) Notice of a hearing on a petifion £for an order
subsequent to appointment of a conservator or othaf
protective order shall be given to the protected individual,
any conservator of the protected indivicdual's estate, and
any other person as ordered by the court.

New,
"Section 21-2054. Procedure concerning hearing and D.C,

21-20

order on original petition. Supp.

"(a) Upon receipt of a petition for appointment of a
conservator or other protective order, the court shall set a
date for hearing. Unlcss‘tho individual to be protected has
chosen counsel, the co;rt shall appoint an attornmey to
represent .the individual.. Except wheres the incapacity is
alleged to be by disappearance or detention by a foreign
power, the court shall appoint an appropriately qualified
examiner who shall submit a report in writing to the court.
With the exception of disappearance or detention by a
foreign power or someone other than a £§reiqn power, the
indivicdual alleged to be incapacitated also shall be
interviewed by a visitor appointed by the court. The
examiner and visitor shall be seﬁarate persons.

"(b) The court may utilize the services of additional
viaitors to evaluate the condition of the ;Ileqedly
incapacitated individual and to make appropriate

recommendations to the court.
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"(c) In the case of an individual whose incapacity is
alleged to arise out of mental retardation, prefereﬁce is
for the appointment of an examiner and visitor who are
qualified mental retardation professionals and wheo can
collectively give a complete social, psychcloéical, and
medical evaluation of the individual. When the alleged
mentally retarded individual has a current ccmprehehsive
evaluation or habilitation plan, the plan shall be presented
as evidence to the court. When a plan exists but has nct
been updated within 6 months prior to the hearing,
preference is for an update of the plan as part of the
examinatisn conducted by the examiner and visitor.

"(d) For other individuals alleged to be
inéapacitated, any current social, psychologicai, medical,

or other evaluation used for diaqnostic purposes or in the
| development of a current plan of treatment, or any current
plan of treatﬁent shall be presented as evidence to the
court. |

"(e) An individual alleged to be incapacitated shall
be present at the hearing unless good cause is shown for the
absence. The individual shall be represented by counsel and
is entitled to present evidence, to cross-examine witnesses,
including any court-appointed examiner and’any visitor, and
trial by jury. The hearing may be closed or be held with a
jury if the individual alleged to be incapacitated or
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counsel for the individual sc requests. :

"(£) Any person may apply for permission to
pnrticipatg in the proceeding and the court may grant the
requast, with or without hearing, upcn determining that the
best interest of the indivicdual to be protected will be
served. The court may attach appropriate conditions to the
permission. °

"(g) After the hearing, upon £inding.that a basis for
the appointment of a conservator or other protective ocorder

has been established, the court shall make an appointment or

other appropriate protective order.

"Section 21-2055. Permissible court orders.  New, D

"(a) The cou:ﬁ shall exercise the authority conferred ?;;f 
in this subchapter to encourage the develcpment of maximum
self-reliance and independence of a protected individual and
make protective orders only to the extent necessitated by
the protected individual's mental and adaptive limitations
and other conditions warranting the.procoduro. |

"(b) The court has the following powers that may be
exercised directly or through a conservator with respect to
the estate and business affairs of a protected individual:

"(1) while a petition for appointment of a

conservator or other protective order is p;ndinq and after

preliminary hgarinq and without notice to others, the court

may preserve and apply the property of the individual to be
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protected as may De required for the support of the
individual or dependents of the individual.

"(2) After hearing and upon determining that a
basis for an appointment or other protactive order exists
with respect to an individual, the court, for the benefit of
the individual and members of the individual's immediate
family, has all the powers over the estata and business
affairs that the individual could exercise if present and
not incapacitated, except the power to make a will. Those
- powers include, but are not limited to:

' "(A) Power to obtain medical records for
putposes of appiicatfon for governmental entitlements or
private benefits;

"(B) Power to make gifts;

‘ "(C) Power to convey or release contingent
and expectant interests in property, including marital
property rights and any right of survivorship incident to a
joint tenancy or tenancy by the ent;éety;

"(D) Power to exercise or release powvers
held by the protected individual as trustee, personal
representative, custodian for a Qincr, consarvator, or donee
of a powar of appointment;

"(E) Power to enter into cghtracts;

"(F) Power to create revocable or

irrevocable trusts of property of the estate that may extend
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beyond the incapacity or life of the protected indiwvidual;

"(G) Power to exercise options of the

.-protected individual to purchase securities or other

property; A

"(8) -Pcwcr to exercise rights to elect
options and change beneficiaries under insurance and anguity
policies and to surrender the poclicies for their cash value;
and

"(1) Power to exercise any right to an
elective share in the estate of the individual's deceased
spousc-gnd €0 rencunce or disclaim any interest by testate
or intestate succession or by inter vivos transfer.

"(c) The court may exercise or direct the exercise of
the following powers only if satisfied, after notice and
hearing, that it is in the best ihte:est of the protected
individual and that the individual either is incapable of
consenting or has consented to the proposed exercise of
pover:

"(1) To exercise or release powers of appointment
of which the protected individual is donee;

"(2) To renounce or disclaim interasts;

"(3) To make gifts in trust or otherwise
exceeding 20 ¥ of any year's income of the estate; and

"(4) To change beneficiaries under insurance and

annuity policies.
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"gection 21-2056. Protective arrangements and single New, D.-
sec. 21-
transactions authorized. : (1987 st

" (a)-51L i€l established in a proper proceeding that
a basis exists as described in section 21-20S1 for affecting
the property and business affairs of an individual, the
court, without appeinting a conservator, may authorize,
direct, or ratify any transaction necessary or desirable to
achieve any security, service, or care arrangement meeting
the foreseeable needs of the protected individual.
" Protective arrnnéements include payment, delivery, deposit,
or retention of £ﬁnds or property; sale, mortgage, lease, or
other transfer of prqperty; entry intoc an annuity contract,
a contract for life care, a deposit contract, ér a contract
for training and education; or addition to or establishment
of a suitable trust.

"(b) If it is established in a proper proceeding that
a basis exists as described in sect;on 21=2051 for affecting
the property and business affairs of an individual, the
court, without appointing a conservator, may authorize,
direct, or ratify any contract, trust, or other transaction
relating to the protected individual's property and business
affairs if the court determines that the transaction is in
the best interest of the protected individﬁal.

"(c) Bafore approving a protective arrangement or

other transaction under this section, the court shall

38




Zarolled Origiza

consider the interests of creditors and dependents of the
protected individual and, in view of the incapacity,
disappearance, or detention by a foreign power, whether the
protected individual needs the continuing protection of a
conservator. The court may appoint a special conservator to
assist in the accomplishment of any protective arrangement
or other transaction authorized under this section who shall
have the authority conferred by the order and serve until
discharged by'order after report to the court of all matters

done pursuant to the order of appointment.-

"Section 21<2057. Who may be appointed conservator; New, D
sec, 2
priorities. > hy b (1987

"(a) .The court may appoint a pefscn or .a corporation
with general power to serve as trustee or conservator of the
estate of a protected individual. The following are
entitled to consideration for appointment in the order
listed: ‘

"(1) A conservator, guardian of property, or
other like fiduciary appointed or recognized by an
appropriate court of any other jurisdiction in which the
protected individual resides, or a person nominated by the
incapacitated individual in a durable power of attorney;

"(2) A person or corporation noﬁinated by the

protected individual;

"(3) The spouse of the protected individual;
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"(4) An adult child of the protected individual;

"(5) A parent of the protected individual;

"(6) Any relative of the protected individual whe
has resided with the protected individual for more than 6
months before the fiiing of the petition; and

"(7) Any otler person.

"(b) An individual listed in paragraphs in (1), (3),

(4), (5), or (6) of subsection (b) of this section may
desiqnat; in writing a substitute to serve instead and
transfer the priority to the substitute. With respect to
persons having eqﬁal priority, the court shall select the
person it deems best qualified to serve._‘The court, acting
in the best interest of the prétectad individual,qmay pass
over a person having priority and appoint a person having a.
lover priority or no priority.

"Section 21-2058. Bond. New, D.C

; sec. 21~
"The court may require a conservator to furnish a bond (1987 st

conditioned upon faithful discharge of all duties of the
trust according to law, with sureties-as it shall specify.
Unless otherwise directed, the bond must be in the amount of
the aggregate capital value of the property of the estate in
the conservator's control, plus 1 year's estimated income,
and minus the value of securitiaes deposite& under.
arrangements requiring an order of the court for their

removal and the value of any land that the fiduciary, by
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express limitaticn of power, lacks power to sell or convey

without court authorization.

"Section 21-2059. Effect of acceptance of appointment.

"By accepting appointment, a conservator submits
personally to the jurisdiction of the court in any
proceeding relapinq to the estate that may be instituted by
any interested perssn. Notice of any proceeding shall be
delivered to the conservator or mailed, by registered or
certified mail, to the address as listed in the petition for
appointment or as reported to the court and to the address
‘as then known to the petitioner, except where the
conservator resides in neforeign jurisdiction in which casg
notice shall be made to the court.

"Section 21-2060. Compensation and expenses.

"(a) As approved by order of the court, any visitor,
attorney, exnm;nor, codservator, special céﬁservator,
guardian ad litem, or guardian is entitled to compensation
for services rendered either in a guardianship proceeding or
in connection with a guardianship or protective arrangement.
A;y guardian or conservator ishcntitled to reimbursement for
room, board, and clothing perscnally provided to the ward.
Compensation and reimbursement shall be paid from the estate
of the ward or person or, if the estate of Ehe ward or
Perason will be depleted by payouts made under this
subsection, from a fund established by the District.
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"(b) There is established within the General Fund of
the District of Columbia a separate account to be knb#n as
. the "Guardianship Fund" ("Fund") and to be administered by
the court. There is authorizsd to be appropriated funds
necaessary for the administration of thisvsection.

"Section 21-2061. Death, resignation, or removal of
conservator.

"The court may remove a conservator for good cause,
upen notice and hearing, or accept the resignation of a
conservator. Upon the épnservator's death, resignation, or
removal, the court may appeint another conservator. A
conservator so appointed Su;ceeds to the title and powers of
the pradécessor.

"Section 21-2062. Petitions for orders subsequent to
appointment. [

"(a) Any. person interested in the welfare of an
_individual for whom a conservator has been appointed may
petition the court for an order:

"(1) Requiring bond, additional bond, or reducing
bond;

®"(2) Requiring a special accounting for the
administration of the trust;

"(3) Directing distribution;

"(4) Removing the conservator and appointing a

temporary or successor conservator; or
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"(5) Granting other appropriate relief.
"(b) A conservator may petition the court for’
_ instructions concerning fiduciary responsibility.

"(c) Upen notice and hearing, the court may give
appropriate instructions or make any appropriate order.

"Section 21-2063. cho:al duty of conservator. New, I

"A conservator, in relation to powers conferred by this z;;éf
subchapter, or iﬁplicit in the title acguired by virtue of
the prcceedinq} shall act as a fiduciary and cbserve the
standards of care applicable to trustees.

"Section 21-2064. Inventory and records. New, |

"within 60 days.afta: appointment, each conservator ?235;
shall prepare and file with the courf a complete inventory
of the estate subject to the conservatorship together with
an ocath or affirmation that the inventory is believed to be
complete and accurate #s far as information permits. The
conservator shall provide a coﬁy to the protected individual
unless disappeared, detained by a £orei§n péwer, or held
hostage by someone other than a foreign power. A copy also
shall be provided to any guardian.

"Section 21-2065. Accounts.

"(a) Each conservator shall account to thé court for
administration of the trust upon resignatién or removal, at
least annually on the anniversary date of appointment, and

at other times as the court may direct. On termination of
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the protécted individual's incapacity, a comservater shall

account to the court, to the formerly protected individual,
or the successors.of that individual. Subject to appeal or
‘vacation within the time permitted, an 6:&3: after notice

and hearing allowing an intermediate account of a

conservator adjudicates liabilities concerning the matters
considered in connection with the order, and an order,
following notice and hearing, allowing a fingl account
adjudicates all previously unsettled liabilities of the
conservator to the protected individual or the protected
indivicdual's successors relating to the conservatorship. In
conniction with any account, the court may require a
conservator to submit to a physical check of the estate to
be made in any manner the court specifies.

"(b) Upon appointment, a conservator shall develop an
individual conservatbrship plan together with the guardian
ané to the maximum extent possible, the incapacitated
individual. The plan shall specify:

(1) The services that are necessary to manage
the finahcinl resocurces designated by the order of the

court;

"(2) The means through which those services will
be provided; :

"(3) The manner in which the incapacitated

individual, guardian, conservator, or any other individual
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who has been ;ppointed to serve in that capacity will'
exercise and share their decision-making authority;

"(4) The policies and pfoceduras governing the
expenditure of funds; and

"(5) Other items that will assist in the
management of the designated financial rescurces and in
£ul£i;ling the needs of the incapacitated individual, the
terms of the court's order, and the duties of the
conservator.

"(ec) The individual conservatorship plan shall be
subnittéd to the court not more than 60 days after the
conservator has been appointcd, together with a complete
inventory of the agsignated financial resources. The
inventory shali include an cath or affirmation that, to the
best of the conservator's knowledge, it is complete and
accurate. |

"(d) A conservator shall submit a report to the court:

"(1) At least annually; e
"(2) When the court orders additional reports to

be filed;

"(3) When there is a significant change in the
capacity of the incapacitated individual to manage his or

her financial resocurces;

"(4) When the conservator resigns or.is removed;

and
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"(5) When the conservatorship is terminated.

"(e) The court shall require that a copy of the
individual conservatorship plan and a copy pf the inventory
be sent to:

"(1) The incapacitated individual;

"(2) The attorney of record for each party:

"(3) The individual most closely related to the
subject of the intervention proceeding by bloed or marriage
unless tﬁat individual's name or whereabouts is unknown and
cannot be reascnably ascertained;

®"(4) The individual or facility, if any, having
custody of the subject of the intervention proceeding;

"(5) The individual; if any, proposed for
appointment by a will as a guardian; and

"(6) The individual, if any, appointed or
proposed for appointment as guardian ad litem.

"(£) The qcnservator shall be responsible for sending
the required copies delineated in sﬁbsection (e) of this
section and shall bear the cost of the mailings. .

"Section 21-2066. Conservators; title by appointment. New; D.C

"(a) The appointment of a conservator vests in the ?;gé7zi;
conservator title as trustee to all property of the
protected individual presently held or aft;r acquired, or to
the part of the property specified in the order, including

title to any property held for the protected individual by
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custodians or attorneys-in-fact. An order specifying that
only a patf of the property of the protacted individual
vests in the conservator creates a limited comservatorship..

"(b) Except as otherwise provided in this chapter, the
interest of the protectad individual in property vested in a
conservator by this section is not transferable or
assignable by the protected individual. An attempted
transfer or assignment by the protected individual, though
ineffective to affect property rights, may generate a claim
for restitution or damages.

"(c) Neither property vestad in a conservator by this
section nor the-interest of the protected person in that '
property is subject to levy, garnishment, or similar
process, except as provided in an order issued in a
protective proceeding.

"(d) A claimant whose claim has not been paid may
petition the court for a detarmination of the claim at any
time before the claim is barred by the applicable statute of
limitations and, upon due proo{, may procure an order for
the claim's allowance, payment, or security from the estate.

If a proceeding is pending against a protacted person at the

time of the appointment of a conservator or is initiated
against the protected perscn after the.appéintment, the
moving party shall give notice to the conservator whenever

the proceeding may result in a claim against the estate.
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"Section 21-2067. Recording of conservator's letters. New, D.C

sec. 21-
"(a) Letters of conservatorship are evidence of the (1987 su

. transfer of all assets, or the part of assets specified in
the letters, of a protected individual to the'conservator.
An order terminating a conservatorship is evidence of the
transfer of all assets subjected to the conservatorship from
the conservator to the protected individual or to the
perscnal representative of the individual.

"(b) Letters of conse;vatorship and orders terminating
‘conairvatorships shall be filed or recorded in the Office of
the Recorder of Deeds to give record notice of title as
between the conservator and the protected individual.

"(e) Lett;rs of conservatorship shall be filed or
recorded by the conservator ind the conservator shall bear
the costs of the filings. If the estate would bg depleted
by the payment of filing £e§s, the Recorder of Deeds may

waive the fees.

"Section 21-2068. Sale, encumbrance, or transaction New, D.C

sec. 21-.

involving conflict of interest; voidable; exceptions. (1987 su;

"Any sale or encumbrance to a conservator, the spouse,
agent, attorney of a conservator, or any corporation, trust,
or other organization in which the conservator has a
substantial beneficial interest, or any otﬁer transaction
invelving the estaté being administered by the conservator

that is affected by a substantial conflict between fiduciary
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and perscnal inteéests is vecidable, unless the transaction
is approved by the court after a hearing as directed.

. Notice of the hearing shall be in the form and manner as
prescribed in sections 21-2042(c) and 21-2031(b) and shall
be served on the following individuals:

"(l) The incapacitated individual;

"(2) The attorney of record for each party;

"(3) The individual most closely related to the
subject of the inﬁervention proceeding by blood or marriage,
unless that individual's name or whereabouts is unknown and
cannot be reascnably ascertained;

‘ "(4) The individual or facility, if any, having
custodf of the subject of the intervention‘proceeding;

"(5) The iﬁdividual, if any, proposed for
appointment by will as a guardian; and

"(6) The individual, if any, appointed or
proposed £or.appointmont as guardian ad litem.

"Section 21-2069. Persons dealing with conservators; New,

protection. ' ?;;é

"(a) A person who in good faith either assists or
deals with a conservator for value in any transaction other
than those requiring a court order as provided in scction
21-2055(c) is protacted as if the conservafhr properly
exercised the power. The fact that a person knowingly deals

with a conservator does not alone require the person to
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inquire into the existence of power or the propriety of its
exercise, but restrictions on powers of conservators that

" are endorsed on letters as provided in section 21-2072 are
effective as to third persons. A person is not bound to see
the proper application of estate assets paid or delivered to
a conservator. :

"(b) The protection expressed in this section extends
to any procedural irregularity or jurisdictional defect
occurinq'in proceedings leading to the issuance of letters
| and is not a substitute for protection provided by
comparable provisions of the law relating to commercial

transactions or to simplifying transfers of securities by

fiduciaries.
"Section 21-2070. Powers of conservator in New, D.C
sec. 21-
administration. _ (1987 su

"(a) Subject to limitation provided in section
21-2072, a conservator has all of the powers conferred in
this section and any additional powers conferred by the law
of the District. .

"(b) Without court authorization or confirmation, a
conservator may invest and reinvest funds of the estate as
would a trustee.

"(c) A conservator, acting reasonably'in efforts to
accomplish a purpose of the appointment, may act without

court authorization or confirmation, to perform the
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following:

."(1) Collect, hold, and retain assets of the
estate including land in another jurisdiction,.until judging
that disposition of the assets should be made, and the
assets may be retained even though they include an asset in
which the conservator is perscnally interested;

"(2) Receive additions to the estate;

"(3) Continue or participate in the operation of
any business or other enterprise;

"(4) Acguire an undivided interest in an estate
asset in which the conservator, in iny fiduciary capacity,
holds an undivided intarest;

| "(5) .Invcst and reianst est#te assets in
accordance with subsection (b) of this section;

"(6) Deposit estats funds in a local or federally
insured £in;nqial institution, including a financial
institution operated by the conservator;

"(7) Acquire or dispose of an estate asset,
including land in another jurisdiction, for cash or on
credit, at public or private sale, and manage, develop,
improve, exchange, partition, change the character of, or
abandon an estate asset; _

"(8) Make ordinary or extraordiﬁary repairs or
alterations in buildihgs or other structures, demolish any

improvements, and raze existing or erect new party walls or
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buildings;
"(9) Subdivide, develop, or dedicate land to
- public use, make or obtain the vacation of plats and adjust
boundaries; adjust differences in valuation or exchange,
partition by giving or receiving considerations, and
dedicate easements to public use without consideration;.
"(10) Enter, for any purpose,-inéo a lease as
lessor or lessee, with or without option to purchase or
renew, for a term within or extending beyond the teri of the
conservatorship;

' "(11) Enter intoc a lease or arrangement for
oxplcéatian and rémov;l of minerals or other natural
resources or enter into a polling or ag:eement;

"(12) Grant aﬁ option involving disposition of an
estate asset and take an option for the acquisition of any

asset;

"(13) Vote a security, in person or by general or
limited proxy:;

"(14) Pay calls, assessments, and any other sums
chargeable or accruing against or on account of securities;

"(15) Sell or exercise stock-subscription or
conversion rights;

"(16) Consent, directly or throﬁéh a committee or
other agent, to the reorganization, consolidation, merger,

dissolution, or liquidation of a corporation or other
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business enterprise;

"(17) 1Insure the assets of the estats against

. damage or loss and the conservator against liability with

respect to third persons;

"(18) Borrow money to be repaid from estate

' assets or otherwise, advance money for the protection of the

estate or .the protected individual “and for all expenses,
losses, and liabilities sustained in the administration of
the estate or because of the holding or ownership of any
estate assets, for which the conservator has a lien on the
estate as against the protacted individual for advances so
made; ' _ »

"(19) Pay or contest any claim, settle a claim by
or against the estate or the protected individual by
compromise, arbitration, or otherwise, and release, in whole
or part, any claim belonging to the estate to the extent the
claim is uncollectable;

"(20) Pay taxes, assessments, compensation of the
conservator, and other expenses incurred in the collectien,
care, administration, and protection of the estate;

®(21) Allocate items of income or expense to
either estate income or principal, as provided by law,
including creation of reserves out of incoie £of

depreciation, obsolescence, amortization, or for depletion

in mineral or timber properties;
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"(22) Pay any sum distributable to a protected
individual or dependent of the protected individual by

. paying the sum to the distributee or by paying the sum for
the use of the distribute; to the guardian of the .
distributee, or, if‘non., to a relative or other perscn
having custody of the distributee;

"(23) Employ persons, including attorneys,
auditors, investment advisors, or agents to advise or assist
in the p;rformance of administrative duties, act upon their
recommendation without independent investigation, and
instead of acting personally,remploy 1l or more agents to
perform. any gct of administration, whether discreticnary or
not;

"(24) Prosecute or dgfend actions, claims, or
proceedings in any jurisdiction for the protection of estafa
assets and for the protection of the conservator in the
performance of fiduciary duties; and

"(25) Execute and deliver.all instruments that
will accomplish or facilitate the exercise of the powers

vested in the conservator.

"Section 21-2071. Distributive duties and poweréVof New, D.C
sec. 21-
conservator. (1987 su

"A conservator may expend or distribute income or
principal of the estate without court authorization or

confirmation for the support, education, care, or benefit of
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the protected individual and dependents in accordance with
the folleowing principles: |

"kl) The conservator'shall consicder
recommendations relating to the appropriate standard of
support, education, and benefit of the prot;cted individual
or dependent made by the protected individual and a parent
or guardian, if any. The conservator may not be surcharged
for sums paid to persons furnishing support, e&ucation, or
care to the protected individual or a dependent pursuant to
the recommendations of a guardian of the protected
individual unless the conservator knows that the guardian
~ derives personal financial benefit from the reccmmendatign,
inciudinq relief from any personal duty of support, Or Knows
that the recommendations are clearly not in the best
interest of the protectad inﬁividual. .

"(2) The conservator shall expend or distribute
sums rsasonably necessary for the support, education, care,
or benefit Qt the protected individﬁal and dependents with
due regard to:

"(A) The size of the estate, ﬁhc probable
duration o£ the conservatorship, and the likelihood that the
~ protected individual, at some future time, may be fully able
o be wholly self-sufficient and able to minage business

affairs and the estats;

"(B) The accustomed standard of living of
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the protected individual and dependents; and
"(C) Other funds or scurces used for the
. support of the protected individual.

"(3) The conservator may expend funds of the
estates for the support of individuals legally dependent on
the protected individual and others who are members of the
protect;d individual's hoﬁsehold who are unable to support
themselves and who are in need of support.

"(4) Funds expended under this subsection may be
paid by the conacrvatof to any person, including the
protected indivi&ual, to reimburse for expenditures that the
conservator might have made, or in advance for services to
be rendered to the protected individual if it is reascnable
to expect that the services will be performed and advance
payments are customary Or reascnably necessary under the
circumstances.

"(5) A cénservatqr, in discharging the
responsibilities conferred by court ;rder and this
subsection, shall implement the prinéiples described in
section 21-2055(a).-

"Section 21-2072. Edlarqement'dr limitation of powers New, D.C

sec. 21-
of conservator. (1987 su

"Subject to the restrictions in section 21-2055(c), the
court may confer on a conservator, at the‘time of

appointment or later, in addition to the powers conferred by
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sections 21-2070 and 21-2071, any power that the court
itself could exercise under section 21-2055(b)(2). The
court, at the time of appointment or later, may limit the
powers of a conservator otherwise conferred by sections
21-2070 and 21-2071 or previcusly conferred by the court and
may at any time remove or modify any limitations. If the
court limits anybpowar conferred on the ccnsgrvator by
section 21-2070 or section 21-2071, or specifies, as
provided‘in section 21-2066(a), that title to some but net
all assets of the protected individual vest in the J
conservator, 'the limitation or specification of assets
subject to the copservato:ship shall be endorsod.upon the
.lottars of appointment. -

"Section 21-2073. Preservation of estate plan; right
to oxamine. .

"in investing the estate, selecting assets of the
estate for distribution under section 21-2071, and utilizing
povers of revocation or with4rawal available for the support
of the protected individual and exercisable by the
conservator or the court, the conservator and the court
shall tpkn‘into account any estate plan of the protacted
1ndividual known to them, including a will, any revocable
trust of which the individual is settlor, ;nd any contract,
transfer, or joint ownership arrangement ariginated by the

protected individual with provisions for payﬁcnt or transfer
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of benefits or interests at the individual's death to
ano;her. The conservator may examine the will of the
protected individual. _

"Section 21-2074. Personal liability of conservatcf. New, D.C

"(a) Even if otherwise provided for in the contract, a ?i;é;ﬁ:
conservator is not perscnally liable on a contract properly
entered into in a fiduciary capacity in the course of
administration or distribution of the estate unless the
conservator fails to reveal the representative capacity and
identify the estate in the contract.

"(b) The conservator is perscnally liable for
ocbligations arising from ownérship or control of property of
the ;state or for torts committed in the course of
administration of the estate only if personally at fault.

"(c) Claims based on (1) contracts entered into by a
conservator in a fiduciary capacity, (2) obligations arising
from ownership or control of the estate, or (3) torts
committed in the course of administrition of the estate, may °
be asserted against the estate by proceeding against the
conservator in a fiduciary capacity, whether or not the
conservator is personally liable for the claim.

"(d) Any question of liability between the estate and
the conservator perscnally may be determinéd in a proceeding

for accounting, surcharge, or indemnification, or other

appropriate proceeding or actioen.
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"Section 21-2075. Termination of proceedings. New
"The protected individual, conservator, oT any other ?i&
interestsd person may petition the court to terminate the
conscfvatorship. A protacted individual seeking termination
is cntitlcd £o the same rights and procedures as in an
original proceeding for a protective order. ‘!he court, upoen
determining after notice and hearing that the incapacity of
the protasctad individual or the need for the protective
arrangement has ceased, shall terminate the conservatorship.
Upon termination, title to assets of the estate passes to
the formerly protected individual or to successors. The
order of torminatioqlahall provide for cxpon;cs of
administration and direct the conservator o executs
appropriate instruments to evidence the transfer.

"Section 21-2075. Payment of debt and delivery of Nes
property to foreign Eonscrvator without local proceedings. ?;;
”(a). Any person indebted to a protected indivi%ual or
having possession of property or of an instrument evidencing

a debt, qtock,'or chose in action belonging to a protected
individual may pay or deliver it to a conservator, guardian
of the estate, or other fiduciary appointed by a court of
the state of residence of the protected individual upon
being presented with proof of appointment ;nd an affidavit
made by or on behalf of the fiduciary stating;

"(1) That no protective proceeding relating to
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the protected individual is pending in the District; and
"(2) That the foreign fiduciary is entitled to
: payment or to receive delivery;

"(b) If the person to whom the affidavit is presented
is not aware of any protective proceeding pending in the
District, payment or delivery in response to the demand and
affidavit discharges the debtor or possessor.

"Section 21-2077. Foreign conservator; proof of
authority; bond; powers.

"I1f a conservator has not been appointed in the
District and no petition in a protective proceeding is
pending in the District, a conservator appointed in the
state in which the protected individual resides may file
with the court authenticated copies of letters of
appointment and copies of any bond. The domiciliary foreign
conservator may then éxe:ciso, as to assets in the District,
all powers of a conservator appointed in the District and
may maintain actions and proceedings in the District subject
to any conditions imposed upon nonresident parties
generally. .
| "SUBCHAPTER VII. DURABLE POWER OF ATTORNEY.

"Sec. 21-2081. Definition.

"A durable power of attorney is a powér of attorney by
which a principal designates, in writing, another as his or

her attorney in fact and the writing contains the words
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"This power of attormey shall not be affected by subseguent
disability or incapacity of the principal, or lapse of '
_time", or "This power of attorney shall become effective

upen the disability or incapacity of the principal”, or
similar words shoewing the intent of the principal that the
authority conferre§ shall be exercisable notwithstanding the
principal's subsequent disability or incapacity and, unless
it state; a time of termination, notwithstanding the lapse
of time Since the execution of the inStrument.

"Sec. 21-2082. Durable power of attorney not affected D.0}
by incapacity. | . : A (198

TmaAll acté done by an attormey in fact pursuant to a |
durable pcﬁcr of attorﬁey during any period of incapacity of

the principal have the same effect and inure to the benefit

of and bind the principal and his successors in interest as
if the principal were not incapacitated.

"Sec. 21-2083. Roiation of attorney in fact to
court-appointed fiduciary. .

"(a) If, following execution of a durable power of
attorney, a court of the principal's domicile appoints a
conservator, guardian of the estates, or other fiduciary
charged with the management of all of the principal's
property or all of his or her property excegt specific
exclusions, the attorney in fact is accountable to the

fiduciary as well as to the principal. The fiduciary has
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the same power to revoke or amend the power of attorney that
the principal would have had if he or she were not disabled
or incapacitated.

"(b) A principal may nominate, by a durable power of
attorney, the conservator, quarﬁian of his or her estate, or
guardian of his or her person for consideration by the court
if protective proceedings for the principal's person or
estate are later commenced. The coﬁrt shall make its

appointment in accordance with the principal's most recent

nomination in a durable power of attorney except for good
cause or disqualigicatioh. : :
"Section 21-2084. Power of attorney not revoked until New, D.C
notice. ‘ ?;§é7?i;
"(a) The death of a principal who has executed a power
of attorney, durable or otherwise, does not revoke or
terminate the .-agency as to the attormey in fact or other
person, who, without actual knowledge of the death of the
principal, acts in good faith under the power. Any action
so taken, unless otherwise invalid or unenforceable, binds
successors in interest of the principal.
"(b) The incapacity of a principal who has previously
executed a written powér of attorney that is not a durable
powar does not revoke or tarminate the agehcy as to the
attorngy in fact or other person, who, without actual

knowledge of the disability of incapacity of the principal,
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acts in good faith under the power. Any action so taken,
unless otherwise invalid or unenforceable, binds the
principal and his successors in interest.
"Section 21-208S. Proof of continuance ¢f durable and New,a
other powers of attorney by affidavit. 2;;87‘
"as to acts undertaken in good faith reliance thereon,
an affidavit executed by the attormey in fact under a power
of attorney, durable or othérwise, stating that he or she
did not have, at the time of exercise of the power, actual
knowlaedge of tho termination of the power by revocation or
of the pgincipal's death or incapacity, is conclusive of the
. nonrevocation or nontermination ofithc power at thit time.
If the exercise of the power of atﬁorney requires execution
and delivery of any instrument that is recordable, the '
affidavit when authenticated for record is recordable in the
same manner. This section does not affect any provision in
a powver of attorney for its to:nination.by expiration of
time or occurrence of an event other than express revocation
or a change in the principal's capacity.".
(b) The table of contents for title 21 is amended:
(1) By adding the following captions at the end:

"20. Guardianship, Protective Proceedings, and TOC,
(1987
]

Durable Power of Attorney" ..... Sections 51-2001 to
21-2084".

(2) By deleting the following captions:
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#

i omnd EEA

"7. Property of Mentally Ill Persons ...
Sections 21-&01 to 21-706.";

"13. Alcocholics and Drug Addicts ... .Sections
21-1301 to 21-1304."; |

"1S. Conservators ... Sections 21-1501 to

21-1507."; and

"19. Estatas of Absentees and Absconders ...

Sections 21-1301 to 2;-1915.".

Sec. 3. Repealers. Repeale:
Chapters 7, 13, 15, and 19 of title 21 of the District iif;oi";
of Columbia Code are repealed. ; :ﬁgi ;
Sec. 4. Effective date. | s,

(a) Except as provided in subsection (b) of this
section, this act shall take effect after a 30-day period of
Congressional review following approval by the Mayor (or in
the event of veto by the Mayor, action by the Council of the
District of Columbia to override the veto) as provided in
section 602(c)(1l) of the District of Columbia
Self-Covernment and Governmental Reorganization Act,
approved December 24, 1973 (87 Stat. 813; D.C. Code, sec.
1-233(c)(1)). '
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(b) Subchapters I through VI of section 2 and secticn  Note,

’ h sec.

3 shall not apply until SO days after the effective date of throu
and D

~this act. . secs.
' et se

et se

ot 34

-1901

(1987

AL

Chairman
‘Council of the District of Columbia

Mayor
District ¢£f Columbia

APPROVED: 1/8/87
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